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KENTUCKY WORKMEN’S COMPENSATION 
ACT HELD UNCONSTITUTIONAL. 


The Workmen’s Compensation Act of 
Kentucky is in form such as has been re- 
garded as optional in other states and there- 
fore constitutional. This view recently has 
been t: ken by the federal Supreme Court 
in a case noticed in 80 Cent. L. J. 123. 

The Court of Appeals of Kentucky ar- 
gues in a late case holding the above act 
unconstitutional, that an option, which gives 
to an employee in an establishment which 
employs six or more workmen the right to 
come under the act or to be barred of re- 
covery by reason of certain defenses of 
which he would not be barred if working 
in an establishment employing less than six 
workmen, his election to accept the act can- 
not be deemed voluntary. 


In the same way it is ruled that an em- 
ployer, who may elect to accept the act or 
in any suit be deprived of the defense of act 
of fellow servant, assumption of risk and 
contributory negligence has no voluntary 


choice. Kentucky State Journal Co. v. 
Workmen’s Com. Board, 170 S$. W. 1166. 

In the federal decision spoken of supra, 
the question of constitutionality so far as 
employees were concerned, was said by the 
court not to be involved, because only an 
employer was resisting the application of 
the law. It was said, however, as to em- 
ployers that the legislature merely took 
away what it had the right to abolish and 
the proposition in the alternative was sus- 
tained because: “This provision is part of 
a general plan to raise funds to pay death 
and injury losses by assessing those estab- 
lishments which employ five and more per- 
sons and which voluntarily take advantage 
of the law. Those remaining out and who 
might come in because of the number em- 
ployed are deprived of certain defenses 
which the law might abolish as to all, if it 
was seen fit to do so.” 





But the Kentucky court, while it argues 
that this kind of choice which operates in 
curtailing defenses is in no sense a volun- 
tary choice, yet admits that in a number of 
states, which have similar provisions, a 
valid, voluntary choice is declared. It says, 
however, that in none of these states is 
there any constitutional provision “similar ~ 
to section 54 of the Kentucky Constitution 
which denied to the Legislature of the State 
of Kentucky the ‘power to limit the amount 
to be recovered for injuries resulting in 
death or for injuries to person or property.” 
Then also it is recited that in all of these 
states the compensation acts provide for an 
appeal to the courts or a jury is permitted 
to fix the amount of compensation. 

It seems to us that the Kentucky court 
“thunders in the index” as to all it 
says about voluntary choice, because it 
seems not to stand by its guns in speaking 
of differences between Kentucky’s Consti- 
tution and those of other states. Let it be 
granted that section 54 creates merely a 
prohibition upon the Legislature putting a 
limit to the amount of recoveries, yet what 
has such a prohibition to do with the ques- 
tion of choice involved? And if the case 
is to be read only as being controlled by 
this peculiarity in the Kentucky Constitu- 
tion, the decision is only of local importance. 

We are free to say, however, that we, 
as intimated in our note on the federal 
case, appreciate the strength of what the 
court says as to their being only the shadow 
and not the substance of any voluntary 
choice. 

Speaking of this, so far as employees are 
concerned, the court said: ‘““‘When the em- 
ployer accepts the provisions of this act, the 
employe -is automatically drawn into this 
so-called contract and made subject to its 
provisions upon pain of being deprived of 
all his causes of action. It cannot then be 
said that he has voluntarily elected to ac- 
cept the provisions of the contract, because 
he is told that unless he accepts the provi- 
sions of this act he will be deprived of all 
these causes of action. This certainly im- 
poses a limitation of his right to recover 
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within the meaning of section 54 of the con- 
stitution.” 

Observing that this seems to give breadth 
to a constitutional provision against a Leg- 
islature putting a limit on amount of recov- 
ery, that is quite novel, it yet may be taken 
as something of purpose by the court not 
to run squarely counter to the view taken 
by U. S. Supreme Court and by the courts 
of other states referred to. 

But this idea seems dispelled when we 
read what is said as to option by employer. 
The court observed: “It has been well said 
in one of the briefs: “Ihe employer is told: 
“You may refuse to accept the provisions 
of this act, but if any suit is brought against 
you for injuries received by your employes, 
you are deprived of all defenses, and to all 
intents and purposes a default judgment will 
be rendered against you.”’ ‘We cannot 
subscribe to the proposition, that this is a 
voluntary contract.” 

The employer’s choice did not come un- 
der the provision of the Kentucky Constitu- 
tion referred to, and this part of the deci- 
sion necessarily is opposed to the rulings in 
other states and to that in U. S. Supreme 
Court. The latter court gets hold of the 
question by virtue of the due process of law 
clause in the 14th Amendment. Neverthe- 
less, there is not a word said about the fed- 
eral constitution in the Kentucky decision 
and presumably it was construing some 
such clause in its own constitution. Like 
the case of Ives v. So. Buffalo Ry. Co., 201 
N. Y. 271, 34 L. R. A. (N. S.) 162, the 
Kentucky court has the right to differ with 


the U. S. Supreme Court as to what is “due : 


process” of law under its own constitution 
though the verbiage be, in effect, the same 
as in the federal constitution. 

And it may differ with the latter court as 
to whether police power under the state 
constitution may make that a voluntary 
choice which in form and practical effect 
seems so vastly different. We may say that 
three of the seven members of the Ken- 
tucky court dissent, without opinion, to the 
reversal of the lower court, thus, in effect, 
making four of eight members of two courts 
nullify a statute. 





NOTES OF IMPORTANT DECISIONS 





ACTION—RECOVERY UNDER “FACTORY 
ACT” FOR INJURY OCCURRING IN INTER- 
STATE COMMERCE.—Lauer v. N. Pac. Ry. 
Co., 145 Pac. 606, decided by Washington Su- 
preme Court, cites Wabash R. Co. v. Hayes, 34 
Sup. Ct. 729, for a ruling, that one cannot 
claim to recover under a state factory act for 
an injury occurring in interstate commerce. 


In this case an action was brought under a 
Federal Employers’ Liability Act and was dis- 
missed upon demurrer to the evidence. The 
plaintiff claimed to have been injured because 
of failure to guard cogwheels under a state 
factory act, but the court ruled this act had 
no application to an injury occurring in inter- 
state commerce, and the rights of plaintiff 
were governed by the law under which the suit 
was brought. All of this seems too evident for 
any dispute, but the plaintiff claimed the case 
should have been submitted to the jury as a 
common law action. The court, however, ruled 
that the federal law was as exclusive of this in 
its scope as it was of the state statute, citing 
for authority the Wabash case, supra. 


This case, as was pointed out in 79 Cent. L. 
J. 37, held, that for an injury suffered an em- 
ploye could embrace two counts in his petition, 
one declaring under federal law and one under 
statute or common law, but it did not rule that 
one or the other counts could be relied on ac- 
cording to the nature of the case, but only ac- 
cordingly as the evidence showed the cause ot 
action arose in or outside of interstate com- 
merce. As the evidence showed the injury 
complained of arose in interstate commerce 
the ruling of the lower court refusing to submit 
the case to a jury as a common law action was 
affirmed. This question was further considered 
by us in a note to a Missouri case, where 
amendment of petition based on the state act 
so as to convert it into an action under the 
federal employers’ liability act was refused. 79 
Cent. L. J. 332. 


It seems that the Missouri case is the exact 
opposite of the Wabash case, but the principle 
in the latter case ought to work in the direct 
as well as in the reverse way, Mr. Justice 
Holmes saying: “Whether the right to recover 
arose under the federal law or under the state 
law, it was equally cognizable in the state 
court.” 

The U. S. Supreme Court ruling should be 
quite helpful in view of close rulings, whether 
or not a case arises under the one or the other 
law. : 
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NEGLIGENCE — CONTRIBUTORY NEGLI- 
GENCE IN LIGHTING FIRE WITH KERO- 
SENE.—tThere is an interesting discussion in 
Georgia Court of Appeals of the question wheth- 
er it is negligence or contributory negligence 
per se for one to attempt to build a fire with 
kerosene oil. Standard Oil Co. v. Reagan, 84 
S. E. 69. The question arose on demurrer to 
petition. 


The court said: “In order to sustain this (af- 
firmative) view we would be compelled to hold 
that, according to common knowledge, practi- 
cally so universal as to amount to judicial no- 
tice, kerosene oil is a substance so highly ex- 
plosive and so dangerous, when brought into 
close proximity to fire, that any person using 
and employing it to kindle a fire would be prop- 
erly chargeable with the natural injurious re- 
sults liable almost certainly to flow from such 
a reckless and negligent employment of so dan- 
gerous an agency.” 


The court states that Kerosene oil of the qual- 
ity permitted by law to be sold is of such gen- 
eral use in this way that judicial notice ought 
to be taken of the fact and as matter of law 
when used under certain restrictions that it is 
entirely safe. 

But where an article was sold for kerosene 
of the statutory grade and was instead made 
dangerous to be used in kindling fires, it was 
thought that not necessarily was the question 
raised in regard to test oil being used in this 
way. 

The court goes into considerable discussion 
in regard to a supposed distinction in the cases 
between pouring oil on wood and lighting it 
with a match and pouring oil on a fire to 
quicken its burning, some courts holding the 
latter to be contributory negligence barring 
recovery while ruling that “the whole matter 
should be relegated to the jury for determina- 
tion, and a recovery would depend upon evi- 
dence disclosing whether or not kerosene oil 
could be used with safety in the manner the 
petition alleges it was actually employed by the 
deceased.” 

It appears to us that such a view gives all 
of benefit to one who has sold something else 
for test oil he would be entitled to receive. 
Such an one after violating a law in the in- 
terest of public safety, hardly should be thought 
in a position to criticise the user of an article 
inherently dangerous. There ought to be, at 
least, something of presumption against such 
an one not to be displaced except upon very 
clear proof that the sale of the unlawful article 
was not the proximate cause of an explosion re- 
sulting in injury or death. 





RECENT DECISIONS OF NEW YORK COUN- 
TY LAWYERS’ ASSOCIATION COMMIT- 
TEE ON PROFESSIONAL ETHICS. 





ANNOUNCEMENT No. 2. 

In the opinion of the Committee it has now 
been discharging its function of advising re- 
specting proper conduct for a sufficient time 
to justify it in making a further announcement 
as to the nature and operation of this work. 

It is gratified to say that it has received 
abundant evidence that its exercise of this 
function is regarded as extremely useful. It 
has been widely commended by lawyers and 
legal periodicals and members of the faculties 
of law schools. Few criticisms have reached 
the Committee, but certain suggestions have 
been made which we deem it proper to note: 

1. That obviously improper and petty prac- 
tices should not be dignified by the Commit- 
tee’s publishing its questions and answers con- 
cerning them; 

2. That the publication of such questions 
and answers may give the erroneous impres- 
sion that obviously improper conduct is de- 
batable; 

3. That the Committee is apt to be the vic- 
tim -of frivolous questions, propounded to put 
it in a false or frivolous light; 

4. That the Committee is in danger of es- 
tablishing impracticable standards, by offer- 
ing counsels of perfection. 

In answer to these suggestions the Commit- 
tee desires to say, that it is not unaware of 
the substantial dangers attending its activities. 
In directing attention to conduct it is guided 
by the tried and accepted traditions of an hon- 
orable and useful profession, and by widely 
acknowledged principles of ethics, and by what 
it conceives to be tenets held by the most up- 
right members of the bar for sound reasons. 
It recognizes that questions may occasionally 
be propounded to it which are designed to ac- 
complish some ulterior purpose of which it 
may not be advised. It reserves the right to 
reject and ignore questions frivolous or im- 
proper, or to refrain from the publication of its 
answers thereto, but it is conscious that ques- 
tions which to some minds, schooled in the 
best traditions of the profession, appear frivo- 
lous, or call for an obvious answer, really pres- 
sent serious problems to members of the pro- 
fession who have been without similar ethical 
advantages in their training, or else that such 
questions may be asked to direct public and 


professional attention to some practice which, 


though reprehensible, is being indulged in, or 
is in danger of being adopted, by some who 
ought to have its objectionable nature brought 
to their attention. 
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QUESTION No. 67. 


A, B, C, D, E and F are members of the bar, 
practicing under the firm name of A, B, C and 
D. After many years of large and successful 
practice, there comes a time when A dies, B 
retires and C enters a judicial office, which 
disqualifies him from practice. 


May D, E and F continue to practice in the 
firm name of A, B, C and D, by filing a cer- 
tificate under the co-partnership laws, or oth- 
erwise? 


Of course, the practice of law has its busi- 
ness aspects, but may it be treated thus as a 
business rather than as a profession, or the 
exercise of a personal privilege? 


Is an appearance by such firm an appearance 
by “attorney” within the meaning of section 55 
of the Code of Civil Procedure? Is practice 
by such a firm consistent with the other pro- 
visions of the code and of the judiciary law 
regulating attorneys? 


ANSWER No. 67. 


This inquiry includes questions of law, as 
to none of which this committee expresses any 


opinion (but see Matter of Kaffenburgh, 188 | 


N. Y. 49). Dealing with the question of pro- 
fessional propriety only— 


1. In the opinion of the committee, it is im- 
proper for lawyers to continue to practice 
under a firm name which contains the name 
of such former partner who has been elevated 
to the bench, unless the name of such former 
partner is also that of one of the continuing 
members of the firm. A justice of the supreme 
court or a judge of the court of appeals, and 
(in certain counties) a county judge or sur- 
rogate, is forbidden by the constitution (art. 
VI, S. 20) to practice law himself, and his 
former associates should not, therefore, prac- 
tice in his name. Were there no constitutional 
impediment, the criticism likely to be evoked 
by such a course is sufficient cause to disap- 
prove it. 


2. In the opinion of the committee, and in 
view of many well-known instances, there is 
no impropriety in the continued use by sur- 
viving or continuing members of a legal co-par- 
nership of a firm name which contains the 
name of a deceased or retiring partner, pro- 
vided the provisions of the partnership law 
(if applicable) are complied with, and provided, 
further, that there are no special circum- 


stances, such as the disbarment of the retir- 
ing partner or his elevation to the bench whieh 
would make such a course improper. 
Matter of Kaffenburgh, 188 N. Y. 49.) 


(See 








STORIES OF THE ENGLISH BENCH 
AND BAR. 





In ancient times, the clergy being the only 
learned class, they were also statesmen, 
physicians and lawyers, “Nullus clericus nisi 
Causidicus” (no clergyman unless a lawyer) 
was almost a proverb. The coif, cap of 
patch of silk worn on the top of the wigs of 
serjeants-at-law is supposed to have been 
invented to conceal the priest’s tonsure. The 
gown and bands worn by lawyers are ec- 
clesiastical in origin; so also is the term 
“clerk” as applied to several officers of the 
courts. Until the fall of Wolsey the office 
of chancellor was held by an ecclesiastic ; he 
being the king’s confessor and conscience 
keeper. Williams, Archbishop of York, was 
the last ecclesiastic to fill this office, which 
he did from 1621 to 1625. Hence, attached 
to the chancellor’s office is much ecclesi- 
astical patronage. 


Lord Northington, first chancellor in 
George III’s reign was afflicted with gout 
and given to “curses both loud and deep.” 
One day, while on his way to the house of 
lords where, as chancellor, he presided on 
the historic woolsack, his state coach was 
brought to a prolonged standstill by the ob- 
stinacy of a carman. The cause of the de- 
lay being reported in the house, someone 
inquired: “Did not his lordship show the 
wrong-headed wagoner his mace and strike 
him dumb with terror?” “Not at all,” was 
the reply, “but he swore by the Almighty 
that if he had been in his private coach he 
would have got out and thrashed the rascal 
to a jelly.” On his deathbed he asked a 
friend to recommend him some able parson 
whose spiritual advice he might seek, “My 
lord,” replied the friend, “as Chancellor, 
your Lordship has had the disposal of much 
church preferment and surely you can re- 
member many worthy men on whom you 
have bestowed it. For example, there is 
Dr. ———.” “Oh! name him not, name 
him not,” groaned the Chancellor’ “he is 
one of my crying sins. I'll surely be 
damned for making that blockhead a dean!” 
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Lord Thurlow, another Chancellor in the 
time of George III, and also afflicted with 
gout and an irascible temper, was one day 
in a company among whom was William 
Pitt, the younger, well-known for his self- 
assertiveness. The conversation turned up- 
on the superiority of Latin over English. 
Pitt cited the fact that in Latin two nega- 
tives made a statement more positive than 
one affirmative could. ‘Then,” exclaimed 
Thurlow, “your father and mother must 
have been two negatives to make such a 
positive fellow as you are.” During a de- 
bate in the house of lords, Thurlow, as pre- 
siding officer, called the Duke of Grafton to 
order. Whereupon the Duke offered some 
cutting remarks on Thurlow’s plebeian pa- 
rentage. The Duke’s speech ended, Thur- 
low advanced from the woolsack and in 
measured,.impressive tones, said: “No one 
venerates the peerage more than I do, but, 
my lords, I must say the peerage solicited 
me, not I the peerage. Nay, more, I will 
say that as a peer of Parliament, as speaker 
of this right honorable house, as Keeper 
of the Great Seal, as guardian of His 
Majesty’s conscience, as Lord High Chan- 
cellor of England—nay, in that character 
alone in which the Duke would think it an 
affront to be considered—as a man—I am 
at this moment as respectable—I beg leave 
to add I am at this moment as much re- 
spected as the proudest peer I now look 
down upon.” Thereafter no one dared to 
make any insulting references to Thurlow’s 
humble parentage. 

“What ails him?” demanded Thurlow 
from the bench one day when a messenger 
announced that the Master of the Rolls re- 
gretted he could not be present. “If you 
please, my Lord, he is laid. up with dysen- 
tery,” came the unexpected reply. “Dysen- 
tery!” thundered Thurlow. ‘Tell him to 
take an act of parliament—that’s always 
binding!” 

Lord Eldon, who, before his elevation to 
the peerage, on becoming Chancellor, was 
plain John Scott, made his debut in court 
at the York assizes. The case was an ac- 
tion of assault, Fermor v. Sanstern, two 








ladies who became embroiled over a game 
of cards, Evidence proved that Miss San- 
stern had thrown a card at Mrs. Fernior’s 
face. Miss Sanstern’s counsel objected that 
there was a fatal variance between the de- 
claration and the proof, the declaration al- 
leging that the assault had been committed 
by the hand of the defendant. Mr. Scott, 
for the plaintiff, replied: “In the common 
parlance of the card table, a ‘hand’ means 
cards. She did assault the plaintiff with her 
hand of cards.” Verdict for plaintiff. 

Sir Thomas Egerton, another Chancellor, 
was gifted with a very quick perception. Of 
him, as a barrister, the following story is 
told: 

A poor woman had been entrusted with 
the care of a large sum of money by three 
farmers who told her to keep it safely until 
they appeared together to claim it. Shortly 
afterwards one of them went to her, and, 
representing that he came at the direction of 
the other two, he received the money and 
forthwith disappeared. The other two 
brought action to recover the whole deposit. 
Egerton happened to be in court during the 
trial, in which an intimate friend defended 
the woman. Seeing that the case was go- 
ing against his friend, Egerton volunteered 
to speak as amicus curiae. Permission was 
granted. Emphasizing the condition on 
which the money was left in the woman’s 
care, Egerton said: “It is clear that the 
plaintiffs cannot recover because it is to the 
three appearing together that the defendant 
agreed to deliver the money. Where is’ the 
third? Let him be produced.” ‘Thus Eger- 
ton saved the day for his friend. 

Of Lord Jeffreys, noted for his heartless 
cruelty, it is recorded when he was chief 
justice, he had a witness before him whose 
evasive answers aroused the judge’s ire. The 
witness wore an exceedingly long and bushy 
beard. Said Jeffreys: “If your conscience 
is as large as your beard you'll swear any- 
thing.” Unabashed, the witness retorted: 
“If your lordship measures consciences by 
beards, your lordship has none at all.” 

In the trial of Archbishop Laud, counsel 
for the prosecution said: “While no one 
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crime of Lauds’ amounts to high treason, 
yet all his misdemeanors taken together by 
way of accumulation make many grand trea- 
sons.” The archbishop’s counsel quickly 
replied : “I crave your pardon, Mr. Serjeant, 
but I never understood before that two 
hundred couple of black rabbits would 
make a black horse.” 


Chief Baron Yelverton, according to cus- 
tom, attended church in state prior to the 
opening of the assizes. The time was March, 
the church was cold, the sermon was pon- 
derous and wearisome. After service the 
parson expected a special compliment for 
the special sermon he had been at such 
pains to prepare. The judge was evidently 
bored and coolly remarked: “Your sermon, 
Sir, was wonderfully like the peace of God, 
it passed all understanding ; and it also re- 
minded me of His mercy for I thought it 
would have endured forever!” 


Whether Lord Ellenborough believed in a 
place of future torment it might be unfair 
to deduce from the following quotation. De- 
fending himself against the charge of having 
tampered with the evidence in a case before 
him concerning the-character of the Prin- 
cess of Wales, he declared: “My lords, I 
assert the accusation is as false as hell in 
every part.” Once he was greatly annoyed 
by persons coughing in his court. Availing 
himself of a temporary cessation, he re- 
marked in severely emphatic tones: “Some 
slight interruption one might tolerate, but 
this perfect industry of coughing cannot be 
endured.” His reputation for severity as a 
criminal judge gives point to the following 
story: While dining one day with a com- 
pany of lawyers he remarked: “I think I 
will try that beef.” “If you do, my lord,” 
said one of the company, “it will be Aung 
beef.” 

Many stories are related of Lord Mans- 
field, whose ripe education and profound 
knowledge of law enabled him to select re- 
mote analogies and formulate general prin- 
ciples of the common law which he applied 
to classes of cases unknown in an earlier 
day of civilization. 





When a leader of the bar he was asked to 
write an inscription for an almshouse which 
a bishop had built and endowed for twenty- 
five old women. The following was his 
rather ambiguous production: 

Under This Roof 
The Lord Bishop of Bath and Wells 
Keeps No Less Than Twenty-five Women. 

A barrister of very diminutive stature 
once stood up to argue a case before Mans- 
field, to whom he was unknown. “Sir,” 
said the judge in a tone of grave rebuke, 
“it is usual for counsel when they address. 
the court to stand up. “I am standing, my 
lord,” screamed the little barrister. “I have 
been standing these five minutes.” 

Sir Fletcher Norton, noted for his 
brusque manners and general rudeness, once 
appeared in a case before Mansfield con- 
cerning a question of manorial rights. Pro- 
ceeding, he said: “My lord, I can instance 
the point in my own person. I myself have 
two little manors.” Smiling, Lord Mans- 
field said: “We are all well aware of that 
Sir Fletcher!” 

Erskine was once retained by a female 
client of the most uncommon name of 
Tickle. Opening his speech he said: “Tickle 
my client, my lord”—but he got no further 
for the hall was filled with laughter in which 
the court joined. “Tickle her yourself,” ex- 
claimed the judge. “You are as well able to 
do it as I am.” 

In the case of Marsham v. Buller, action 
of trespass, the jury found for plaintiff and 
assessed half a farthing damages. Counsel 
for defendant moved in arrest of judgment 
on the ground that no such coin as half a 
farthing existed. The court ruled that levy 
should be made on the defendant’s mov- 
ables to the extent of one egg as the equival- 
ent of the damages assessed ! 

Chief Justice Wilmot once tried an 
innkeeeper at Warwick for nearly pois- 
oning some customers with alleged 
port wine. The fellow escaped by 
proving that there had never been a drop of 
real port wine the barrel! 

Sir John Holt, chief 
reign of William III, 


justice in the 
sentenced a 
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person by the name of John At- 
kins, who pretended that he was a prophet 
of the Lord, thereby obtaining much money 
from the ignorant. Soon after Atkins was 
sent to prison one of his dupes appeared at 
the residence of the chief justice. A ser- 
vant informed the visitor that the judge was 
unable to see visitors. “Tell him,” persisted 
the caller, “that I must see him for I have 
a message for him from the Lord God.” 
On hearing this Sir John ordered the man 
to be admitted. Entering the room he ad- 
dressed the judge: “I come from the Lord 
God who commands thee to grant a nolle 
pros. for his servant, John Atkins whom 
thou hast thrown into prison.” “Out with 
you,” thundered the judge, “out of my pres- 
ence thou lying knave. If the Lord had sent 
thee it would have been to the attorney-gen- 
eral, for the Lord knoweth it is not in my 
power to grant a nolle pros.” 


That the law is a lucrative profession is a 
current opinion. Sir Samuel Romilly, to- 
wards the end of his life made upwards of 
£15,000 a year. Brownlow, a leader in the 
days of Queen Elizabeth, made £6,000 a 
year which was quite exceptional. He used 
piously to close his year’s accounts with 
“Laus Deo”—if it was a specially good 
year, he added “Maxima laus Deo.” Said 
an Italian noble to a sculptor: “You charge 
me 80 sequins for a bust that you made in 
ten days.” “You forget,” replied the sculp- 
tor, “that I have been thirty years learning 
to make that bust in ten days”’—a remark 
that applies to all the learned professions. 


Ludicrous incidents, due sometimes to ab- 
sentmindedness, sometimes to sheer ignor- 
ance, are not uncommon in the court room. 
An eminent barrister was examining a wit- 
ness concerning a ship. “Where was the 
ship at that particular time?’ “The ship 
was in quarantine, your worship.” “In 
quarantine, was she? And, pray sir, where 
is Quarantine?” Like the merchant who, 
on the witness stand was asked if he had 
had any correspondence with Berbice. “Ber- 
bice, Berbice!” he exclaimed, “Why, no, I 
don’t know her!” 





In the course of his address to a jury a 
well-known lawyer had occasion to refer to 
a chimney on fire. “Gentlemen, the chim- 
ney took, fire—it poured forth volumes of 
smoke. Volumes, did I say—Yea, gentle- 
men, I might add that it poured forth whole 
encyclopedias of smoke!” 

In. his valuable treatise, written in the 
XVth century, “De Laudibus Legum An- 
gliae,” Sir John Fortescue has the following 
singularly worded paragraph: “The courts 
are not open in the afternoon. The judges 
when they have taken refreshment spend the 
rest of the day in the study of law, the 
reading of the Holy Scriptures, and other 
innocent amusements.” 

A very successful advocate in the early 
part of the XIXth century was Sir Albert 
Pell. In addressing a jury or examining 
a witness he never failed to stick to his 
point. The idea he wished to enforce he 
would repeat over and over again. He cared 
little for the subtle graces of rhetoric if 
only he could fix the idea he wished to fix 
in the jury’s mind. Criticised once for the 
length of his address, he remarked: “Yes, 
I was confoundedly long but did you notice 
the foreman, that thick-headed fellow? No 
more than one idea could ever stay in his 
head at a time. That’s why I hammered 
and hammered at it until I could see by his 
eyes that I had gotten it in.” 

Lord Brougham said that Pell’s style was 
not eloquence but Pelloquence. Still, as 
Boswell reports, Johnson gave similar ad- 
vice. “In addressing popular assemblies,” . 
he said, “you must not argue as if you were 
arguing in the schools. Close reasoning will 
not fix their attention. You must say some- 
thing over and over again in different words. 
If you say it but once they miss it in a mo- 
ment of-inattention.” 

As an illustration of an exceedingly 
whimsical imagination, the following per- 
petrated by Lord Kenyon, deserves men- 
tion: Stirred to indignation one day by the 
artifice resorted to by a party to gain more 
time, his lordship said: “This is incredibly 
astonishing. It is really the Jast hair in the 
tail of procrastination.” 


W. E. GLANVILLE. 
Solomons, Calvert Co., Md. 
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INSURANCE—INSURABLE INTEREST. 


EQUITABLE LIFE ASSUR. SOCIETY v. 
O’CONNOR’S ADM’R. 


J 


Court of Appeals of Kentucky. Jan. 21, 1915. 
172 S. W. 496. 


Where insured agreed with his niece that he 
would procure a life policy and assign it to 
her, and that she should pay the premiums and 
have the proceeds, the policy, which was payable 
to the insured’s estate, having been duly assign- 
ed, is void, and insured’s administrator cannot 
recover thereon against the company. 


HANNAH, J. In 1904, Mary O’Connor, at the 
solicitation of her uncle, John O’Connor, pro- 
cured a policy of insurance upon: the life of 
O’Connor, to be issued by the Equitable Life 
Assurance Society. Her parents were dead; 
but she was not only self-supporting, but was 
also earning sufficient to make some provi- 
sion for her future; and an investment in the 
form of a policy of life insurance upon her 
uncle’s life was recommended to and urged 
upon her by him as a safe way of accumulat- 
ing her surplus earnings. It was arranged 


between them that she was to pay the first and 


all succeeding premiums on the policy, and 
was to have the entire proceeds thereof at 
O’Connor’s death. The policy was issued pay- 
able to the estate of the insured, and a few 
days thereafter he assigned it to Mary O’Con- 
nor. She continued to pay the premiums there- 
on until 1912, when O’Connor died. Upon his 
death, she made proof of claim and applied 
to the assurance society for payment of the 
policy. The society paid to her $497.15, the total 
of the premiums she had paid, but declined 
to pay the face of the policy upon the ground 
that she had no insurable interest in the life 
of her uncle, and that the policy was therefore 
void. 

O’Connor’s administrator brought this ac- 
tion in the Jefferson circuit court against the 
assurance society to recover the amount of 
the policy, upon the theory that the policy 
itself was valid, but that the assignment there- 
of to Mary O’Connor was invalid. There was 
a verdict and judgment in favor of plaintiff 
in the sum of $502.85, being the amount of 
the policy, $1,000, less $497.15, the total of the 
premiums paid by Mary O’Connor and restored 
to her by the insurer. The defendant appeals. 

{1] 1. The relationship of uncle and nephew 
or uncle and niece is not in itself sufficient 
to constitute an insurable interest upon the 
part of either in the life of the other, where 





there is no reasonable ground of expectation 
of support to be furnished by the assured to 
the other. Hess’ Adm’r v. Segenfelter, 127 Ky. 
348, 105.S .W. 476, 32 Ky. Law. Rep. 225, 14 
L. R. A. (N. S.) 1172, 128 Am. St. Rep. 343; 
Woods v. Woods, 130 Ky. 162, 113 S. W. 79, 
19 L. R. A. (N. S.) 233; Metropolitan Ins. Co. 
v. Ellison, 72 Kan. 199, 83 Pac. 410, 3 L. R. A. 
(N. S.) 934, 115 Am. St. Rep. 189, 7 Ann. Cas. 
909. Mary O’Connor, therefore, had no in- 
surable interest in the life of her uncle, John 
O’Connor. 

[2] 2. It is also well settled that where the 
assignment of the policy was contemplated at 
the time it was procured to be issued, the 
first and all subsequent premiums to be paid 
by the assignee, and he to receive the entire 
proceeds of the pdlicy, the assignment is void 
as between the insurerer and the assignee, 
where the latter lacks insurable interest in the 
life of the insured. Steinback v. Diepenbrock, 
158 N. Y. 24, 52 N. E. 662, 44 L. R. A. 417, 70 
Am. St. Rep. 424; Powell v. Dewey, 123 N. C. 
103, 31 S. E. 381, 68 Am. St. Rep. 818; Key- 
stone v. Morris, 115 Pa. 446, 8 Atl. 638, 2 Am. 
St. Rep. 572; Brockway v. Mutual Life (C. C.) 
9 Fed. 249; Hinton v. Mutual Reserve, 135 N. 
C. 314, 47 S. E. 474, 65 L. R. A. 161, 102 Am. 
St. Rep. 545; Metropolitan Ins. Co. v. Elison, 
supra. 

[3] 3. But this contest is between the per- 
sonal representative of the insured and the in- 
surer, and not between the assignee and the 
insurer. 

The authorities are in conflict as to whether 
the policy itself is invalid, so as to prevent 
a recovery thereon by the personal representa- 
tive of the insured, where the assignment of 
the insurance contract was contemplated at 
the time it was procured to be issued, and 
where the assignee, having no insurable in- 
terest, is to pay the first and all subsequent 
premiums and to receive the proceeds of the 
policy. But this court has adopted the rule 
that in such case the policy, although in form 
originally issued to the insured, having been 
in fact procured for the benefit of one having 
no insurable interest, is therefore invalid from 
its inception; such assignment of the policy 
being a mere colorable evasion of the prohibi- 
tion against wagering contracts. 

The rule that in such case the policy itself 
is invalid was announced by this court in Brom- 
ley’s Adm’r v. Washington Life Ins. Co., 122 
Ky. 402, 92 S. W. 17,5 L. R. A. (N. 8.) 747, 
121 Am. St. Rep. 467, 12 Ann. Cas. 685. In 
that case Bromley made an arrangement with 
one Bates, whereby the latter was to pay the 
former $75, and they were to obtain insurance 
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policies on Bromley’s life, payable to his es- 
tate, which policies Bromley was to assign to 
Bates, he to pay the first and all subsequent 
premiums, and to have the proceeds of the 
policies; Bates having no insurable interest in 
Bromley’s life. The court in that case quoted 
from Steinback v. Diepenbrock, supra, the fol- 
lowing language: 


“The intention of the parties procuring the 
policy would determine its character, which 
the courts would unhesitatingly declare in ac- 
cordance with the facts, reading the policy 
and the assignment together, as forming part 
of one transaction.” 

The court then said that, if the policies in 
question had been made payable directly to 
Bates, they would have been void, because he 
had no insurable interest in Bromley’s life; 
and the issual of the policies payable to Brom- 
ley and assignment by him to Bates, being a 
mere evasion of the prohibition against wager- 
ing contracts, could not operate to validate 
that which was invalid. In the Bromley case 
the court said: ; 

“It is conceded that, if the policies under 
this arrangement had been made payable to 
Bates, they would have been void, as he had 
no insurable interest in the life of Bromley. 
But it is insisted that, as they were made 
payable to Bromley’s estate and were assigned 
by him to Bates, only the assignment is void, 
and that his administrator may recover of the 
insurance company. There would be force in 
this, if the policies had been delivered to Brom- 
ley and the assignment to Bates had been a 
subsequent and independent transaction. But 
the proof leaves no doubt that Bromley did 
not contemplate insuring his life for the bene- 
fit of his estate at any time. He contemplated 
simply getting $75 out of the arrangement.” 

There is some proof in this record that 
O’Connor had the policy in his own posses- 
sion for a short time before it was assigned 
to Mary, his niece; and appellee administrator 
lays great stress upon this, contending that 
this case is thereby taken out of the rule an- 
nounced in the Bromley case. The evidence 
of Mary O’Connor and the agent who deliv- 
ered the policy is that the policy was delivered 
to Mary by the agent when she paid the first 
premium, and this evidence is uncontradicted. 
But the matter of delivery of the policy is im- 
material. The material thing was that O’Con- 
nor, like Bromley, never had any purpose to 
insure his life for the benefit of his estate; 
and the assignment of the policy by him to 
his niece was not an independent transaction 
originating and executed after the insured had 





taken out a policy on his life, payable to his 
estate, in good faith, for the benefit of his 
estate. That assignment was made by him 
pursuant to the arrangement contemplated at 
the time the policy was procured to be issued, 
and constituted an evasion of the prohibition 
against the taking of insurance by persons hav- 
ing no insurable interest in the life of the in- 
sured. Such transactions are obnoxious to the 
law and violative of a sound public policy, in- 
valid in their inception, and unenforceable in 
the courts. Metropolitan Ins. Co. v. Elison, 
supra. O’Connor’s administrator therefore was 
not entitled to recover any amount upon the 
policy in question. 
Judgment reversed. 


Note.Taking Out Insurance for the Purpose of 
Assigning it to One Without Insurable Interest — 
The instant case is one of a number of cases 
which hold as it does, but whether that should 
continue to be the rule is greatly to be doubted. 
We are not here considering those cases which 
hold, that, though there was no assignment con- 
templated at the time a policy is taken out and 
it would have continued a valid policy had it not 
been assigned, yet it cannot be assigned at any 
time to one without an insurable interest. A fair 
representative of such cases is that of Crismond 
v. Jones, 83 S. E. 1045, decided by Virginia Su- 
preme Court of Appeals. What we wish fo con- 
sider here is whether validity of such assignment 
is confined to cases where there was no expecta- 
tion at the time of taking out the policy of as- 
signing it to one without insurable interest. 

Take, however, the Crismond case and it al- 
lows the policy to remain as if it had never 
been assigned. Of course, if the assignment were 
invalid as matter of law, it ought not to be deem- 
ed to increase the risk of insured’s early death. 
The instant case shows that there is much con- 
flict of authority on this question, but it holds, 
that if the policy was valid in its inception 
unlawful assignment does not affect that validity. 
This narrows the matter, so that the salutary pur- 
pose, if it is such, of not endangering the life of 
assured easily may be defeated. 

But a late case by U. S. Supreme Court over- 
turning expressions in former decision seems 
quite important—and especially the length it goes 
as to the status of any assignment whether orig- 
inally intended by the assured or not. Grigsby v. 
Russell, 222 U. S. 149. We think it material to 
discuss this case at length. 

The facts show that after an insured had paid 
two premiums and a third was overdue, and 
being in -want and needing money for a surgical 
operation, he requested plaintiff to buy it, and 
Grigsby, having no insurable interest in assured’s 
life, bought it. This, we may concede, shows 
there was no intention to assign it to anyone 
when the policy was taken out. But this case 
says in the assignment of such a policy “objec- 
tion to the insurance as a wager is out of the 
case.” But why is it out of the case? Because: 
“The danger that might arise from a general 
license to all to insure whom they like does not 
exist. Obviously, it is a very different thing from 
granting such a general license, to allow the hold- 
er of a valid insurance upon his own life to 
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transfer it to one whom he, the party most con- 
cerned, is not afraid to trust. The law has no 
universal cynic fear of the temptation opened by 
a pecuniary benefit accruing upon a death.” 

This language speaks of “a valid insurance 
upon his own life.” This was all that was neces- 
sary to be said to decide the case. But if the 
reason of validity after assignment was such as 
stated, then an assured ought to be allowed to 
make or agree to any contract regarding his own 
life he pleases and assign it by a contemplated 
assignment at the’time the contract is made. This 
is a contract, too, as much outside of “a general 
license to all to insure whom they like,” as where 
assignment is not contemplated from the begin- 
ning. 

Neither does it certainly appear that an ar- 
rangement in advance for an assignment being 
necessary does not effectually protect against 
the gambling that the English statute was aimed 
at. 14 George III, c. 48. 

But the court, as seems its rule, does not square- 
ly overrule Warnock v. Davis, 104 U. S. 775, 
where an assignment was condemned, saying 
that that case was where: “The policy having 
been taken out for the purpose of allowing a 
stranger association to pay the premiums and re- 
ceive the greater part of the benefit and having 
been assigned at once.” It was not, however, 
necessary in the case before it to overrule War- 
nock v. Davis, but it does seem from the strong 
. reasoning it uses that it would have overruled it 
had it been necessary. 

It must be admited that the disposition of 
courts is to call an intent to assign at the time 
to one without insurable interest a mere cloak for 
a wagering transaction. See Hardy v. Insurance 
Co., 152 N. C. 286, 67 S. E. 767. 

But suppose this to be true, yet the only wager- 
ing on life that our common law forbade was 
that done by others. The only English cases 
on this subject are cited by Lurton, C. J., in 
Russell v. Grigsby, 168 Fed. 577, 94 C. C. A. 61, 
reversed in Grigsby v. Russell, supra. 

One of these, Goodsall v. Bolero, 9 East. 72, de- 
cided in 1807, was a policy assigned to creditors, 
but they were denied right to sue because they 
showed no loss. Afterwards it was held there 
was no restraint in the statute upon assignment. 
Ashley v. Ashley, 3 Sim. 147. Afterwards in Dal- 
by v. India & London Ass. Go., (1854), 15 C. B. 
365, it was held that though the interest of an 
assignee in the life of assignor ceases, this does 
not avoid the assignment. We think, therefore, 
that it does not appear that an assignee shall 
have an insurable interest. This statute preceded 
our declaration of independence only a very 
short time, and if the only reason we have for 
our policy is based on that, there is no reason 
for our refusing to allow anyone either taking 
out a policy with no intent to assign it, or with 
intent to assign it, to assign it to whom he will. 
And, at all events, if there is reason for refusing 
to allow an assignment generally, the reason for 
such policy being per wl validity in the hands of 
an assignee, ought not to be rigidly applied as a 
rule of law, and validity made to depend on a 
technical view of what is an insurable interest. 
This view appears to us to receive support from 
a decision by Sixth Circuit Court of Appeals in 
Kopetoriska v. Mut. L. Ins. Co., 187 Fed. 499. In 
that case the court pointedly differed from Russell 
v. Grigsby, supra, and allowed an assignment to 
one who was related to assignor in no way, but 





the two “were tied together by blood as well 
as their domestic and business relations and 
there was an affection giving rise to presumptions 
or inferences different from those which would 
arise had no such relationship existed.” The re- 
lationship, however, was too remote to constitute 
an insurable interest. oe 








ITEMS OF PROFESSIONAL 
INTEREST. 


FREDERICK W. LEHMANN. 


Not by any means the least notable of Ger- 
Mmany’s magnificent contribution to the galaxy 
of American statesmen is the subject of our 
sketch, Mr. Frederick W. Lehmann, of St. 
Louis, former solicitor general of the United 
States, whose likeness dignifies the front cover 
page of this issue. 

Mr. Lehmann, though born in Prussia in 
1853, coming to this country at a very early 
age, is yet intensely American in his ideals. 

lowa claimed the young emigrant on his ar- 
rival in this country, educated him at Tabor 
College and called him to the bar of law of 
that state in 1873. After practicing in the city 
of Des Moines until 1890 he removed to St. 
Louis, becoming general attorney for the Wa- 
bash railroad. Later he formed a partnership 
with the firm of Boyle & Priest, under the firm 
name of Boyle, Priest & Lehmann, from which 
firm, however, he withdrew in 1905 to form a 
partnership with his sons under the firm name 
of Lehmann & Lehmann. 

His professional services of a public charac- 
ter began with his presidency of the St. Louis 
Bar Association and was completed when he 
had served in the same capacity the American 


Bar Association in 1908-09. 
Thorough scholarship, together with a beauty 


of diction and a clearness of expression that 
is admired by all who have read or have heard 
him, are outstanding characteristics of all of 
Mr.: Lehmann’s literary and forensic efforts. 

An energetic and captivating personality, un- 
mixed by snobbishness or exclusiveness, has 
endeared him to every member of the profes- 
sion from Maine to California and his acknowl- 
edged independence of all influences, corporate 
or political, have won for him the confidence 
of the people. 

Mr. Lehmann is what may be termed a con- 
servative among progressives. He stands for 
advancement but is not impatient for results. 
He was among the first to raise his voice 
against delay and technicality in the adminis- 
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tration of justice. He has argued with much 
effectiveness for the subordination of the tech- 
nic of the law to the ultimate end which the 
law has in view,—justice in the particular case. 
He fits in with President Wilson’s definition of 
a forward looking man, who, while holding on 
to that which is: permanently good, is willing 
to give up the outgrown vesture of a past 
civilization for that which is better adaptea 
to modern conditions. 
A. H. ROBBINS. 





THE EFFECT OF THE ENGLISH MORATOR- 
IUM ON THIS COUNTRY. 


The European war has had several bad ef- 
fects upon American commerce. This is recog- 
nized. Many questions of law have also been 
affected by the decrees issued by the govern- 
ments of Europe as a result of the war. Prob- 
ably the first question that has arisen officially 
is to be found in a recent decision by Hon. 
Edgar M. Cullen, of New York, selected as 
arbitrator in the case of Lazard Freres and L. 
Vogelstein & Co. In this, ‘VV. & Co. borrowed 
from L. F. bills of exchange under a contract 
wherein they agreed with the lenders of the 
bills “to settle with you at least three days 
prior to their maturity in London, without 
grace, * * * at your rates of exchange in Lon- 
don.” Before the European war broke out L. F. 
made remittances to their London house, leav- 
ing them with a large balance to their credit 
there. After the war broke out the English 
Crown issued a series of moratoria postponing 
the time for the payment of various obligations. 
Three days before the bills would have matured 
had it not been for the moratoria, L. F. de- 
manded from V. & Co. the amount necessary 
to cover the bills of exchange at the prevailing 
rates for the day. V. & Co. refused to pay, 
claiming that the obligation was extended to 
the time to which the payment of the Dills 
was postponed. 


On this state of facts, Judge Cullen held, “(1) 
although the contract between the parties was 
a New York contract, the time of the maturity 
of the bills was affected by the moratoria; (2) 
the effect of the moratoria was, however, not 
to postpone absolutely the maturity of the bills, 
but to leave it optional with the acceptors to 
avail themselves of the extension of credit or 
not, and (3) the acceptors having paid the bills 
at the time when they matured according to 
their terms, V. & Co. were bound to make set- 
tlement at the rate of exchange which prevailed 
at the time when demand for payment was 
made by L. F.” 





In the course of an interesting opinion, Judge 
Cullen said: 


“I am of the opinion that while the contract 
between the parties was a New York contract, 
still its true construction is that Vogelstein & 
Co. were bound to settle with Lazard Freres 
not any specfic number of days after the bill 
of exchange was presented in London, but three 
days before the bill matured in London. If, as 
contended by Lazard Freres, that “three days 
prior to their maturity in London” meant eigh- 
ty-seven days after the presentation of the bill 
in that city, it would have been very easy to 
say so. It seems to be the settled law that the 
maturity of a bill is determined by the law of 
the place at which payment is to be made. 
“The time for the payment of a bill is to be 
calculated according to the law of the country 
where the bill is made payable” (Byles on Bills, 
sec. 404; see also Pierce v. Pierce, 106 U. S. 
549; Bowen v. Newell, 15 N. Y. 290; Daniels on 
Negotiable Instruments, sec. 896). The British 
Parliament being omnipotent, except as re- 
gtrained by physical laws, the British statute 
and the proclamations made in pursuance 
thereof must control the date of the maturity 
of the bill. It is true that neither of the par- 
ties foresaw, or even imagined, the breaking 
out of the great war in Europe and the finan- 
cial panic occasioned thereby. Had the happen- 
ing of such a contingency been contemplated it 
is probable that the transaction between the 
parties (which was in substance a loan of ex- 
change instead of money, the fluctuation being 
at the risk of borrower, whether for profit or 
for loss) would never have been had, or the 
contract been of a different character. But 
under the contract that was actually made the 
parties took the risk of the maturity of the bills 
being affected by holidays and the like which 
might be proclaimed after the bills were drawn 
(in this state we had a two days’ holiday at 
the time of the reception of Dewey’s fleet), and 
I think the same rule must apply to the ex- 
traordinary legislation and action of the Brit- 
ish government caused by the war. This doc- 
trine was so held by the Queen’s Bench as to 
the effect of similar moratoria during the war 
with Germany in 1870 (Roquette v. Overmann, 
L. R., 10 Q. B. 525). But I shall not discuss 
this question further, as I think under the pro- 
per construction of those proclamations or 
moratoria, and the action thereunder of Lazard 
Freres, or their correspondent, Lazard & Co., 
Vogelstein & Co. were properly charged the 
rate of exchange exacted from them. 

The question, however, remains whether the 
relation of Lazard Freres to Vogelstein & Com- 
pany was such as to have made it the duty of 
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the acceptors to avail themselves of the delay 
in payment afforded by the moratoria. I think 
not. It is true that at the time when these 
bills matured, according to their face, exchanges 
on London was abnormally high; but it had 
materially fallen. It was much lower than it 
had been immediately after the breaking out 
of the European war, and even now it varies to 
some extent as victory seems to incline in 
favor of one or the other warring nations. It 
cannot be said that the acceptors should have 
foreseen that by the lapse of time the rate of 
exchange would materially fall, and it would 
be a bold man who, even now, would assert 
that no catastrophe can happen to either of 
the combatants which will send exchange up 
to much higher than present rates. Besides. 
this, there have been many reasons for which 
the acceptors preferred to have their obliga- 
tions discharged when maturing, according to 
their face, and they were able to pay them, 
rather than to keep them outstanding. The 
financial outlook at the time, especially in the 
countries engaged in the war, was very uncer- 
tain. Of course, our backsight is much better 
than our foresight, and though there were many 
who dogmatically asserted what the future 
would bring forth, their forecasts were diamet- 
rically opposite. I think at such times prudent 
persons might have deemed it wiser to pay 
when they could than to remain debtors. In- 
deed, it is the expectation that during the de- 
law afforded by these extraordinary stays in 
the enforcement of obligations and debts the 
members of the commercial and financial com- 
munity will largely voluntarily settle their ob- 
ligations, not that these obligations will be 
continued and kept outstanding till the very 
last day afforded by the stay. 

The award of this controversy is, therefore, 
made in favor of Lazard Freres, but as there was 
a fair question for difference of opinion, the 
fees of the arbitrator should be equally divided 
between the parties.” 

It will be interesting to note that the Eng- 
lish moratorium expired November 4, 1914, and 
that whatever questions arise in this country 
must arise between the 6th of August and the 
4th of November of this year. On this point 
the comment of the Solicitors’ Journal (Lon- 
don) is of interest to our contemporaries: 

The moratorium is popularly said to have 
ended on the 4th inst., and this is true for pay- 
ments which originally became due before 
6th August. These were first postponed till 4th 
September, and then by the subsequent procla- 
mations to 4th October and 4th November. But 
payments which first fell due at a day on or 
after 6th August in respect of contracts made 





before 4th August have still a period tv run 
which does not determine until the correspond- 
ing day up to 4th December. Thus payments 
originally due on 13th August or 2nd Septem- 
ber are still, it seems, postponed to 13th No- 
vember or 2nd December. But the final month’s 
postponement depends on payment of interest 
in manner prescribed by the moratorium proc- 
lamation of 30th September (58 Solicitors’ Jour- 
nal, p. 854). Thus the moratorium will not have 
finally run out till 4th December, and then ex- 
emption from payment can only be obtained 
under the Courts (Emergency Powers) Act, 
1914. There are, too, the schemes of relief de- 
vised by the government for the Stock Ex- 
change, and for traders whose assets are lock- 
ed up abroad. The stockbrokers get an ex- 
tension of their bank loans until twelve months 
after the conclusion of peace, or until the ex- 
piry of the act just mentioned, whichever first 
happens. And traders can, under suitable cir- 
cumstances, get from the Bank of England ad- 
vances to meet these pre-moratorium bills, and 
also advances to enable them to transact fresh 
business. The operation of these schemes will 
be watched with interest, but it may be hoped 
that some cause will bring them to a speedy 
end. 








BOOK REVIEW 


BERRY ON RESTRICTIONS ON REAL 
PROPERTY. 

Mr. C. P. Berry, of St. Louis Bar, author of 
“Law of Austomobiles,” produces more ambitious 
work in his “Law of Restrictions on the Use 
of Real Property,” a very timely book of 700 
pages, dealing exhaustively with a subject 
growing in interest every day. 

Enactments by legislatures and municipal 
assemblies in some of the states have become 
important features in laws and their validity 
and reasonableness have frequently been chal- 
lenged, generally we may say without much 
success. The rights of owners of real property 
in laying restrictions and the rights of pur- 
chasers under advertised restrictions consti- 
tute, however, the main features of this work. 

We may say that only the police power of 
the state is involved, so far as acts in legisla- 
tion and ordinances by cities, with the additional 
consideration as to the latter of reasonable- 
ness. Mr. Berry treats these features in Chap- 
ter III of this work, citing much authority to 
concise, clear propositions in his text, follow- 
ing in logical sequence to the end. 

The other nine chapters of the work are 
based on authority scattered through Ameri- 
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can, Canadian, English, Irish and Scots’ re- 
ports, and they evidence great and painstaking 
research in the endeavor to be exhaustive, 
and the presence of a logical discrimination 
in their arrangement for ready consultation by 
the busy practitioner. 


The aim of the work is usefulness and to 
this attainment the author has used both the 
text method and the digest method,. being care- 
ful, however, not to be misled by the latter, 
where error may have crept in, but the cases 
themselves have been examined before being 
used. 


As our civilization becomes more complex, we 
find that not only does legislation reach out to 
regulation of property rights, so far as uni- 
formity in appearance is concerned and safety 
in use, but also either to protect prior investors 
and even to the indulgence of aestheticism. 
Building restrictions and their life and ter- 
mination form a vastly more important feature 
of the law than ever before. Enjoyment of 
use and possession in congested centers, and 
also in our resorts, where, for example, “Ocean 
View” means so much, depends greatly on the 
quality of restriction upon others and its dura- 
tion. A business or residence center may 
find its success or failure therein. The books 
abound with cases where these restrictions are 
violated and restrained or not according to the 
facts in cases. 


The text in this work is of excellent type, 
the notes frequently explanatory of particular 
cases, the index and table of contents particu- 
larly serviceable, and the volume very hand- 
some in appearance in its binding of buckram 
comes from the well known house of George 
I. Jones, Publisher, Chicago, 1915. 








BOOKS RECEIVED 


The Law of Instructions to Juries, Civil and 
Criminal. In the form of Rules with Com- 
ments and Illustrations, and a complete col- 
lection of Judicially Approved and Annotated 
Forms. By Edward R. Branson, of the Spring- 
field, Illinois, Bar, 1914. Price, $6.50. Indian- 
apolis. The Bobbs-Merrill Company. Review 
will follow. 


Digest of the Law of Restrictions on the 
Use of Real Property. By C. P. Berry, of the 
St. Louis Bar. Author of “Law of Automo- 
biles.” Chicago. Geo. I. Jones, 1915. Price, 
$6.50. Review in this issue. 





HUMOR OF THE LAW. 


“English mutton chops,” read the man with 
the menu, “German fried potatoes, Russian 
caviar, French peas. Hum! Waiter, I want to 
be strictly neutral.” 

“Yessir.” 

“Gimme a Spanish omelet.”—Case and Com- 
ment. : 


The district attorney in Chicago was some- 
what taken aback one day by the answer he 
received from a prospective juryman whom he 
was examining. The talesman was the owner 
of a garage. 

“Do you know me or any of the lawyers in 
this case?” the attorney asked. 

“No,” replied. the talesman. 

“You don’t know me, or Judge Blank, or 
Mr. Jones or Mr. Smith here?” 

“No.” 

“None of us store machines at your garage?” 

“Well, sir,” said the talesman, “all I can an- 
swer is that none of you do it under the names 
you have given in court this morning.”—Lip- 
pincott’s. 


In Alabama they tell of a judge who was 
noted for the sarcasm with which he enlivened 
things in court. On one occasion, during a term 
of the court, a young man was tried for steal- 
ing a pocketbook. The next case was for mur- 
der. The evidence in the larceny case was 
slight, but in the other seemed to the judge 
conclusive. To his amazement and wrath, how- 
ever, the jury convicted the young man and 
acquitted the murderer. 

In passing sentence upon the convicted thief, 
after the discharge of the other prisoner, the 
judge said: 

“Young man, you have not been in this coun- 
try long?” 

“No. your honor,” replied the prisoner. 

“I thought not,” said the judge. “You don’t 
know these people; you may kill them, but 
don’t touch their pocketbooks!” 

On another occasion when the evidence 
seemed to point conclusively to the prisoner’s 
guilt, but when tlie judge, from long experi- 
ence, distrusted the jurymen’s wisdom, the 
counsel for the defense said, “It is better that 
ninety-nine guilty persons should escape than 
that one innocent man should suffer.” : 

In his charge to the jury, the judge admitted 
the soundness of this proposition, but he added 

“Gentlemen, I want you to bear in mind 
that ninety-nine have already escaped.” 
impressively: 
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1. Abduction—Intent.—Evidence that girl 
claimed to have been taken away for purpose 
of prostitution was received in accused’s house 
of prostitution and sent to a room with a man 
from whom she received money and with whom 
she had sexual intercourse held admissible to 
show intent.—State v. Corrigan, Mo., 171 S. W. 51. 


2. Adverse Possession—Obstructions.—W here 
obstructions are wrongfully placed on a part 
of a street, they do not work a forfeiture of 
any rights of the public to the portion so ob- 
structed, however long continued.—Thiessen v. 
City of Lewiston, Idaho, 144 Pac. 648. 


3. Bankruptcey—Pleading.—A bill by the trus- 
tee of a bankrupt corporation to recover the 
amount paid by the corporation on an accom- 
modation note in fraud of its creditors, while 
insolvent, which does not allege that the hold- 
er knew of the fraud, is insufficient.—Gullege 
v. Woods, Miss., 66 So. 536. 

4. Preference.—Where insurance was ef- 
fected on mortgaged property, and, the proceeds 
thereof having been collected, a portion there- 
of was surrendered to the mortgagor, who had 
become bankrupt, that it might be repaid te 
the mortgagee in liquidation of an unsecured 
debt, the amount so relinquished at once be- 
came the property of the mortgagor, and when 
repaid constituted a preferenceStearns Salt 
& Lumber Co. v. Hammond, U.S. C. C. A., 217 
Fed. 559. 

6. Vendor’s Lien.—The fact that a vendor 
of land to a corporation was its secretary, and 
that he did not assert his right to a vendor's 
lien until after its bankruptcy, in the absence 
of evidence of fraud, held not to invalidate his 
lien.—In re Lane Lumber Co., U. S. C, C. A., 217 
Fed. 550. 

6. Banks and Banking—Bill of Lading.—That 
the drawee of a draft with forged bills of lad- 
ing attached did not notify the bank of the 
forgery until about 30 days after they had paid 
the bank the amount of the draft could not 
prevent them from recovering such payment 
from the bank, where they gave notice im- 
mediately on discovering the forgery.—Spencer 
&, cv Bank of Hickory Ridge, Ark., 171 S. 

- 128. 


7. Bills and Notes—Bona Fide Holder.—The 
rule that a bank discounting negotiable paper 
for a customer does not become a bona fide pur- 
chaser, unless it makes payment or incurs in- 
creased obligations on the faith thereof, does 
not apply to a bank’s purchase of a draft with 
a bill of lading attached—Tapee v. Varley-Wol- 
ter Co., Mo., 171 S. W. 10. 

8. Holder for Value.—An indorsee of a note 
who did not pay money for it, but issued a cer- 
tificate of deposit carrying interest, which was 
immediately negotiated by the indorser, and ul- 





timately paid by the indorsee, held in the same 
position as if it had paid value for the note.— 
Klmore County Bank v. Avant, Ala., 66 So. 509. 


9. Notice.—Defendant having received and 
cashed a check executed in the name of an in- 
surance company by its secretary, the com- 
pany’s receiver could not recover the amount 
thereof on the theory that defendant was charged 
with notice that it had been illegally issued, 
without evidence that the secretary’s private 
debt was paid by the check.—Reynolds y. Ger- 
delman, Mo., 170 S. W. 1153. 

10. Rene wal.— Where holder of notes accept- 
ed discount for renewals thereof, on condition 
that maker would get renewal notes properly 
signed by the surety, who was ill and could not 
sign, held, that there was no agreement bind- 
ing upon the holder to extend the time of pay- 
ment within Negotiable Instruments Law.—Cov, 
v. State, Tex., 171 S. W. 221. 

11. Breach of Marriage Promise—Offer to 
Marry.—An offer to marry after a breach of 
promise to marry is no bar to an action for the 
breach.—Stacy v. Dolan, Vt., 92 Atl. 453. 

12. Brokers—Commissions.—Where negotia-. 
tions for sale of land were broken off for want 
of an acceptable offer and not to save commis- 
sions, and owner in subsequently making sale 
did not know that the purchaser was acting for 
the person procured by a broker, broker held 
not entitled to commissions.—Treacy v. Gilman, 
Ky., 171 S. W. 153 

13. Procuring Purchaser.—A broker must 
procyre a purchaser able and ready to comply 
with the terms of sale, and where no contract 
is made, there is no waiver of this condition, 
though the owner accept the purchaser, unless 
he has notice that he is unable or unwilling to 
comply with the terms.—Rike v. McHugh & 
Groom, Ala., 66 So. 452. 


14. Carriers of Goods—Bill of Lading.— 
Where a bank discounted a draft with a bill 
of lading for potatoes attached, it was not an 
intermediate purchaser of the potatoes, and 
after acceptance and payment of the draft, and 
delivery of the potatoes to the buyer, the bank 
could not be made liable for defects and de- 
ficiencies in the potatoes.—Tapee v. Varley-Wol- 
ter Co., Mo., 171 S. W. 19. 


15. Special Damages.—The carrier not be- 
ing apprised that any such special damages 
would ensue from delay in transporting a car 


of household goods, recovery cannot be had 
for board bills and room rent paid by the owner 
while awaiting their arrival.—Pecos & N. T. 
Ry. Co. v. Grundy, Tex., 171 S. W. 318. 

16. Carriers of Live Steck — Abandoning 
Train.—That defendant’s servants abandoned a 
train in Central Missouri because of the cold, 
and for that reason cars for the transportation 
of plaintiff's fat cattle were not furnished, 
shows negligence.—Rittman v. Missouri Pac. Ry. 
Co., Mo., 171 S. W. 8 


17. Carriers of Passengers—Alighting Pas- 
senger.—A carrier, permitting passengers to 
alight on the outer side of a sharp curve with- 
out taking some precautions to prevent in- 
juries to them from the overhang of the cars, 
held guilty of actionable negligence where a 
passenger is so injured while waiting for the 
car to move after she had alighted at that point. 
—White v. Connecticut Co., Conn., 92 Atl. 411. 

18. Chattel Mortgages—Future Crops.—While 
a mortgage on future crops need not describe 
the land, it is necessary, in order to create a spe- 
cific lien, that as against third persons who 
subsequently acquire a specific interest therein, 
the mortgagor shall have a definite present in- 
terest in the land.—Gilliland Mercantile Co. v. 
Pond Bros., Ala., 66 So. 480. 


19. Validity—A mortgage on cotton to be 
grown is not valid where, at the time of the exe- 
cution of the mortgage, the mortgagor had as 
yet no valid lease of the land where the crop 
was to be raised, for the crop had no potential 
existence.—Sellers & Orum Co. v. Hardaway, 
Ala., 66 So. 460. 

20. Commerce—Employment in.—aA_ signal- 
man, whose duties were connected with elec- 
tric signals controlling the operations of both 
intrastate and interstate trains, is engaged in 
interstate commerce, and where he was run 
down while discharging -his duties, an action 
for his death must be prosecuted under the fed- 
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eral Employers’ Liability Act. ——Clageets, ¥ oO. 
& T. P. Ry. Co. v. Bonham, Tenn., 171 S. W. R 

21. Federal Employers’ Liability ) Pea 
an action under the federal Employers’ Liabil- 
ity Act for the death of an engineer by falling 
into a roundhouse pit, plaintiff cannot recover 
if the engineer went into the roundhouse for 
purposes of his own or if there is a failure of 
evidence from which it can be inferred that he 
went there for purposes of employment.—Pad- 
gett v. Seaboard Air Line Ry., S. C., 83 S. E. 633. 

22. Contracts — Abandonment. — Where a 
building contractor abandons the work and re- 
fuses to permit the owner to re-enter and com- 
plete the work under a clause of the contract, 
the latter may sue on a provision of the con- 
tract specifying liquidated a a | delay 
by 
Hotel Co., Ga., 83 8. E. 660. 

23. Assumption -of Debt.—A person furnish- 
ing material to a corporation consisting of two 
stockholders may recover therefor from one of 
such stockholders who agreed, for a considera- 
tion, to release the other stockholder and as- 
sume the debts.—Withers v. R. A. Poe & Co., N. 
C., 838 S. BE. 614. 

24. Corporations—Enticement of Employe.— 
Where the former directors of a corporation 
after selling their interest enticed employes of 


the corporation away from it in conformity to 


plans made while directors, they are liable to 
the corporation for the enticement.—Hooker, 
Corser & Mitchell Co. v. Hooker, Vt., 92 Atl. 443. 

25. Directors.—In order that the appoint- 
ment of an auctioneer to sell corporate property 
may bind the corporation, the board of direc- 
tors should act in an official meeting in delegat- 
ing to him the power of sale, and such act must 
be shown by the corporate recprds.—Paducah & 
Illinois Ferry Co. v. eacernatiet Ky., 171 S. W. 
171. 


26. Officer’s Debt.—One receiving a corpora- 
tion’s check, executed by one of its officers, 
in payment of a debt known by the creditor to 
be such officer’s private debt, takes with notice 
of its legal character and takes the risk of 
ing called on to restore the proceeds.—Reynolds 
v. Gerdelman, Mo., 170 S. W. 1153 


27. Ultra Vires.—Mortgage by corporation 
authorized to negotiate a loan for its own uses 
to a mortgagee, who, in good faith, paid his 
money to it without knowledge of a previously 
formed design on the part of its officers to use 
it for the benefit of a stockholder, held not 
ultra vires, so as to deprive the lendor of his 
mortgage rights.—Hillcrest Land Co. v. Foshee, 
Ala., 66 So. 478 

28. Covenants—Appurtenances.—A. grantee 
to whom land with an appurtenant passway was 
conveyed by warranty deed may recover on the 
general warranty for failure of title to the 
passway, though he could have learned of that 
fact by an inspection of the records.—Downs 
v. Nally, Ky., 170 S. W. 1193. °* 

29. Enforcement of.—Where the owner of 
land, intended to be sold for residence purposes, 
imposed restrictive covenants, calculated to pre- 
serve the residential character of the proper- 
ty, in the deeds to the several grantees, the re- 
striction is for the benefit of all of the lots, 
and individual lot owners may enforce the 
cov enant.—Hooper v. Lottman, Tex., 171 8S. W. 

30. Damages—Breach of Contract.—Where an 
automobile agency contract provided for the 
present sale of six machines at 20 and 10 per 
cent less than catalogue prices which plaintiffs 
were to sell at the catalogue prices, the fact that 
the machines were never shipped by reason of 
defendant’s breach of the contract was suf- 
ficient to show plaintiffs’ damage consisting of 
the difference between the contract price of the 
machines and their reasonable market value.— 
Studebaker Corporation of America v. Dodds & 
Runge, Ky., 171 S. W. 167. 


31. Earning Capacity.—Where plaintiff lost 
both legs at a time when he was earning $65 
per month, evidence that he was in line for 
promotion, and might ultimately receive as 
much as $1.680 a year, did not authorize the com- 
putation of his loss of earning capacity on the 
basis of the latter amount.—I. M. &-S. Ry. Co. 
v. McMichael, Ark., 171 S. W. 115 


32. Excessive. — Where a woman was 
thrown from a buggy onto a pavement, result- 





ing in a depression in her skull, partial paralysis 
of her left leg, and impairment of her hearing 
in one ear, so that her ability to do the work 
which she had been doing was permanently im- 
paired, a verdict for $6,500 damages was not 
excessive.—National Cash Register Co. v. Wil- 
liams, Ky., 171 S. W. 162. 

33. Future Pain.—Where the petition, in a 
personal injury action, pleaded future pain and 
suffering, and the evidence showed that plain- 
tiff’s injuries would be likely to cause such 
pain and suffering, it was proper to submit that 
question to the jury. ee v. City of St. 
Joseph, Mo., 171 S. W. 


34, Measure of.—In an action for injuries, 
the measure of damages is just compensation 
with reference to pecuniary and other losses 
sustained by the injuries, including plaintiff’s 
age, health, habits, occupation, expectation of 
life, mental and physical capacity, disposition 
to labor, expenses, pain, autering and disfig- 
urement, if any.—St. Louis, I. M. & S. Ry. Co. v. 
McMichael, Ark., 171 S. W. 115. 


35. Measure of.—In an action for damages 
to plaintiff’s goods from the act of a contractor 
in leaving uncovered a hole in the roof of the 
building, through which it rained, the measure, 
of plaintiff's damages, if entitled to recover, 
was the difference in the value of the goods be- 
fore and after the injury.—Welch v. Evans Bros. 
Const. Co., Ala., 66 So. 517. 


36. Remainderman.—The damages recover- 
able by a remainderman from a railroad com- 
pany for the appropriation of land under a deed 
from the life tenant, in which the remainder- 
man joined while an infant, were properly as- 
sessed as of the date of the death of the life 
tenant, where the deed was void as to the re- 
mainderman.—Chambers v. Chattanooga Union 
Ry. Co., Tenn., 171 S. W. 84 

37. Death—Damages. — The “actual loss,” 
within Employers’ Liability Act, § 4, for which 
the father of a deceased employe can recover, is 
the net amount which the deceased would prob- 
ably have saved during the residue of his life, 
had he survived, considering his age, health, 
and habits, as they affected his earning capacity. 
-——McClaughertv v. Rogue River Electric Co., 
Ore., 144 Pac. 669. 


38. Right of Action.—Under the federal 
Employers’ Liability Act, giving to the personal 
representatives of employes killed while en- 
gaged in interstate commerce a right of ac- 
tion, the widow and sole surviving heir of a 
deceased employe cannot in her own name main- 
tain an action for his death.—Dice’s Adm’r v. 
Zweigart’s Adm’s, Ky., 171 S. W. 195. 

39. Deeds—Reservation.—Reservation by the 
grantor of right to retake or otherwise control 
deeds delivered by him to W, to be delivered 
by W to the grantees after the grantor’s death, 
is not to be inferred from the fact that at the 
same time there was also deposited with W the 
“—* will.—Wilson v. Bridgforth, Miss., 66 
So. fs 

40. Dedication—Injunction.—Where the dedi- 
cation of land, over which a proposed street 
was laid out, was complete, and there was part 
performance by the city authorities, the execu- 
trix of the deceased owner, who died before 
completion of the work, was not entitled to an 
injunction against the sg cea of sane 
ton v. Lowe, Ga., 83 S. E. 

41. Equity—Follows aie —while equity “will 
ordinarily follow the statute of limitations ap- 
Dlicable to actions at law in analogous cases, it 
is not bound thereby; and where the lapse of 
time has not affected the situation of the par- 
ties the right to recover what is admittedlv 
due will not be denied.—Mace v. Ship Pond 
Land & Lumber Co., Me., 92 Atl. 486. 


42. Multifariousness.—A bill by a ward, 
after majority, which seeks relief against the 
guardian and the surety on his bond, because 
of fraud in procuring a consent decree settling 
the guardianship, and for subsequent fraud in- 
ducing the ward to make a conveyance, is multi- 
farious, and not within Code 1907, § 3095.— 
Manegold v. Beaven, Ala., 66 So. 448. 

43. Escrows—Delivery.—A deposit of a deed 
to be delivered by the depositary to the grantee 
is such a delivery as to vest title on its deliv- 
ery to the grantee after the grantor’s death, if 
it is without reservation by the grantor of 
right to retake it or control its use, provided the 
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grantee accepts the deed.—Wilson v. Bridgforth, 
Miss., 66 So. 524. 


44. Evidence—Letters.—A letter or telegram 
received in due course is not admissible against 
the purported sender thereof, without proof 
that he sent it or proof of his handwriting, un- 
less it is in reply to a communication sent to 
him by the addressee thereof.—Rike v. McHugh 
& Groom, Ala., 66 So. 462. 


46. Notary.—Where a deposition was taken 
by one who assumed to act as notary and com- 
missioner, it is incumbent on those objecting 
to the deposition for want of authority on the 
part of the officer taking it to overcome the 
presumption that the officer was what he was 
assumed to_be.—Hooker, Corser & Mitchell Co. 
v. Hooker, Vt., 92 Atl. 443. 

46. Paternity.—Proof of paternity cannot 
be made by evidence of its notoriety or general 
acceptance as a fact, where the establishment 
of such relationship will convict the parents of 
criminal conduct.—Stephens v. Richardson, Ala., 
66 So. 497. 

47. Silence.—A newspaper article contain- 
ing statements concerning the acts of a party 
is not admissible in evidence against him merely 
because, when called to his attention, he did not 
deny the statements.—Spencer v. Read, U. 8S. C. 
Cc. A., 217 Fed. 508. 

48. Execution—Injunction.—A judgment cred- 
itor of a non-resident grantor, having no lien, 
and who did not extend credit on the faith of 
reserved oil and coal rights, would be enjoined 
from levy and sale of them where the reserva- 
tion was questioned by the grantee for fraud.— 
Hyden v. Calames, Ky., 171 S. W. 186. 

49. Fish—Angling Defined.—Under Laws 1912, 
No. 201, fish are in general to be taken by 
“angling,” which means with hook and line 
in hand, or rod in hand, or, as applied to fish- 
ing from a boat, the use of two lines with or 
without a rod.—State v. Harvey, Vt., 92 Atl. 452. 

50. Fraud—Estoppel.—A party who exchanged 
an automobile for a team of horses, taking a 
check for the balance in its favor, was not 
estopped from suing for breach of warranty 
or deceit by retaining or using the check or the 
horses.—Stewart v. Riley & Johnson, Ala., 66 
So. 488. 

51. Fraudulent Conveyances—Setting Aside. 
—Where a son, who desired to avoid payment 
of a judgment, transferred his property to his 
father for an inadequate consideration, but the 
money received was applied to the satisfaction 
of a debt due from the son, the father, upon the 
setting aside of the transaction, is entitled to 
a credit for the amount he paid the son.—Com- 
monwealth v. Filiatreau, Ky., 170 S. W. 1182. 

52. Habeas Corpus—Parole.—Where a paroled 
prisoner is rearrested for breach of his parole 
on warrant of a board of prison commissioners, 
a court issuing a writ of habeas corpus to ex- 
amine into the prisoner’s detention cannot go 
behind the warrant of the board.—Board of 
Prison Com’rs v. Crumbaugh, Ky., 170 S. W. 1187. 

63. Heomicide—Malice Aforethought.—‘“Malice 
aforethought” is the voluntary and intentional 
doing of an unlawful act by one of sane mem- 
ory and discretion with the purpose, means, and 
ability to accomplish the reasonable and prob- 
able consequences of the act.—Witty v. State, 
Tex, 171 S. W. 229. 

64. Homestead—Sale of.—Where a wife sign- 
ed a deed of her homestead, reciting a consid- 
eration of $2,200, understanding that it was to 
be cash, and her husband, without her knowl- 
edge or consent, delivered it for a consideration 
partly in notes, there was a fraud upon her 
rights, entitling her to rescind as against a 
purchaser with notice of the recital, who had 
made no inquiry as to the husband's authority 
to deliver on other terms of payment.—Miller v. 
Flattery, Tex., 171 S. W. 253. 

55. Husband and Wife—Liability of Wife.—A 
wife, by. note secured by mortgage of her 
property, may create a personal obligation to 
pay a sum of money, and then apply the sum so 
received to the payment of her husband's debt: 
or she may make such promise to pay secured 
by mortgage, and thereby pay or buy his debt, 
substituting her own personal responsibility for 
that surrendered by the creditor.—Hall v. Gor- 
don, Ala., 66 So. 493. 





56.——Surety.—A mortgage given by the wife 
on her property to secure an indebtedness of 
the husband only is invalid without regard to 
notice of the fact to the mortgagee, and a 
charge that there is a presumption of law 
that the mortgagee knew that the wife signed as 
surety in such shall immediately cease, the own- 
er of goods cannot recover if the building fell 
from some cause other than fire, though it 
caught fire before it fell, if nome of the goods 
were injured by the fire before the collapse of 
the building.—Ogburn-Griffin Grocery Co. v. 
Orient Ins. Co., Ala., 66 So. 434. 


57. Infants—Disaffirmance.—Where it is un- 
certain whether an infant’s contract benefits or 
prejudices her, and she marries while yet an 
infant, she should disaffirm the contract within 
a reasonable time, if she desires to avoid it.— 
mae Mr Chattanooga Union Ry. Co., Tenn., 


58. Injunction—Criminal Proceedings.—Suit 
will lie to restrain criminal proceedings, where 
complainant’s property right is involved, and it 
appears that there will be a multiplicity of 
suits, and irreparable injury will fellow, unless 
the prosecution be enjoined.—Zweigart v. Chesa- 
peake & O. Ry. Co., Ky., 170 S. W. 1194. 

59. Damages.—On dissolution of an injunc- 
tion on the face of the pleadings, damages can- 
not be awarded defendant for attorneys’ fees on 
his reconventional demand made in the rule to 
dissolve and not supported by proof other than 
the judge’s observation of the proceedings.— 
Whitney-Central Nat. Bank v. Sinnot, La., 66 
So. 651. 

60. Interference With Business.—Equity 
has jurisdiction to enjoin the sending of cir- 
culars to customers of a mercantile concern, 
which are not merely libelous, but are direct 
and malicious attempts to induce such cus- 
tomers to break existing contracts.—American 
Malting Co. v. Keitel, U. S. D. C., 217 Fed. 672. 

61. Public Policy.—It is against the policy 
of the law to restrain industries and enterprises 
tending to develop the country, such as a rail- 
road.—South Atlantic Waste Co. v. Raleigh, C. 
& S. Ry. Co., N. C., 83 S. E. 618. 

62. Intoxicating Liquors—License to Sell.—In 
a prosecution for taking orders for the sale of 
intoxicants in non-license territory, the state 
need not limit the proof to any particular order, 
but may show any and all orders taken within a 
year prior to the date of the prosecution.— 
Sanders v. State, Ark., 171 S. W. 142. 

63. Judgment—Control of.—A judgment re- 
mains under the control of the court during the 
term at which it was rendered, and, pending a 
motion for new trial, is carried over from term 
to term until the court acts upon the motion.— 
Sterling v. Parker-Washington Co., Mo., 170 S. 
W. 1156. 

64. Estoppel.—A judgment operates as an 
estoppel, in a subsequent action between the 
same parties on a different cause of action, only 
as to those matters which were in issue and 
determined as shown by the finding or verdict 
on which the judgment was rendered.—Camp- 
bell v. Mims, Ky., 170 S. W. 176. 

65. Nunc Pro Tunc.—One having, by an or- 
der which the court had no authority to make, 
been deprived of his right to immediate entry 
of judgment on the verdict, it will be entered 
nune pro tunc.--—State v. District Court of 
Twelfth Judicial Dist. for Valley County, Mont., 
144 Pac. 564. 

66. Judges—Disqualification.—A judge is re- 
lated to his wife’s first cousin by affinity, al- 
though not to the husband of such cousin, and, 
where a judgment against the husband would 
adversely affect the community interest of his 
wife’s cousin, he is disqualified—Seabrook v. 
First Nat. Bank of Port Lavaca, Tex., 171 S. 
W. 247. 

67. Landlord and Tenant—Covenant.—A ten- 
ant expressly covenanting, without limitation or 
reservation, to pay rent for a term of years, is 
not released by destruction of the building by 
accidental fire.—Moline v. Portland Brewing Co., 
Ore., 144 Pac. 572. 

68. Liability to Tenant.—Where a landlord 
promised to repair a dangerous cistern, but fail- 
ed to do so, he was not liable for the death of a 
child of the tenant falling into the cistern after 
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the removal of a defective covering.—Dice’s 
Adm’r v. Zweigart’s Adm’r, Ky., 171 S. W. 195. 


69. Renewal.—-Where a lease gave the ten- 
ant the option to renew upon the same terms 
and conditions, a holding over by the tenant 
without the execution of a new lease was an 
election to continue the tenancy, and the terms 
thereof are governed by the provisions of the 
lease.—Sanders v. Middleton, Me., 92 Atl. 488. 


70. Lareeny—Evidence.—lIn a prosecution for 
the theft of money, where the alleged owner 
stated the date of a coin, the fact that a great 
number of coins of each year are in circulation 
went only to the weight of the state’s evidence 
as to the finding of a coin of the same date upon 
the defendant.—State v. Levy, Mo., 170 S. W. 
1114 


71.—Swindling.—Under Pen. Code 1911, arts. 
1332, 1421, one who obtains money by false pre- 
tenses with the intent of appropriating it to his 
own use is guilty of “swindling” if title is passed, 
and of “theft” if he merely acquires possession. 
—Lewis v. State, Tex., 171 S. W. 217. 

72. Libel and Slander—Deceit.—A statement 
that the dentrifice manufactured by plaintiff con- 
tained grit which would injure the gums and 
enamel does not impute deceit or malpractice to 
the manufacturer, and is not actionable per se.— 
Hopkins Chemical Co. v. Read Drug’ & Chemical 
Co. of Baltimore City, Md., 92 Atl. 478. 

73. Licenses—Ordinance.—Where an ordinance 
imposing a license tax on dealers in soft drinks, 
and providing a fine for violation, was void, per- 
sons who had paid the license tax thereunder 
were entitled to recover back the amount so 
a a of Lebanon v. Humkey, Ky., 170 S. 
W. 1172. 

74. Limitation of Actions—Administrator’s 
Sale-—Obligation of a purchaser at an admin- 
istrator’s sale to pay the price arising from ac- 
ceptance of the administrator’s deed is one based 
on a contract, not in writing, and therefore 
barred by the three-year statute of limitations. 
—Cotham v. Morris, Ark., 171 S. W. 113. 

75. Judicial Sale.—The five-year statute of 
limitations from a judicial sale in which to sue 
the purchasers does not apply to action by heirs 
for land sold at administrator’s sale, the land 
having been allotted to his widow as dower, and 
the heirs not being entitled to assert their right 
to the land till after death of the doweress, 
which was after the five years.—Martin v. Con- 
ner, Ark., 171 S. W. 125. 


76. Maritime Liens—Supplies Entitled to.— 
Rubber sleeves furnished for a hydraulic dredge 
while she was under construction, to connect 
the sections of the discharge pipes, although not 
used until she commenced work, held a part of 
the original construction, for which the fur- 
nisher was not entitled to a maritime lien.—The 
Dredge, U. S. D. C., 217 Fed. 617. 

77. Marshaling Assets and Securities— 
Pledgee.—The election of a pledgee as to which 
of the several collateral securities held by him 
shall be resorted to to enforce the unpaid debt 
is subject to the equitable principal known as 
marshaling securities; but this rule has no ap- 
plication to debtor and creditor.—Union Point 
Ginnery & Warehouse Co. v. Harriman Nat. 
Bank, Ga., 83 S. E. 657. 

78. Master and Servant—<Assumption of Risk. 
—Railway brakeman who, after coupling cars 
by the side of coal chutes, stepped into a space 
seven inches wide between the cars and the wall 
of the chutes, and signaled the engineer to move 
the train, held to have assumed the risk of injury 
by being crushed between the cars and the wall. 
—Smelser v. Missouri, K. & T. Ry. Co., Mo., 170 
S. W. 1124. 

79. Assumption of Risk.—A servant in the 
hog-killing room of a packing plant who slipped 
into an open sewer containing boiling water to 
carry off the refuse, must be held to have as- 
sumed the risk, the danger being obvious.—Rob- 
inson v. Hammond Packing Co., Mo., 171 S. W. 
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80. Contributory Negligence.—Where a rail- 
road’s blue flag rule had been abrogated by dis- 
use, failure of a car repairer to comply with 
the rule did not constitute contributory negli- 
gence which would relieve the company from 
liability for negligence of a switching crew in 
moving the car with knowledge of the repairer’s 





dangerous position.—St. Louis, I. M. & S. Ry. Co. 
v. Sharp, Ark., 171 8S, W. 96. 


81.——Chauffeur.—A company is liable for the 
negligence of the chauffeur of its general agent, 
who was delivering a machine repaired by the 
agent under his contract with the company, re- 
gardless of whether the agent was required to 
deliver the machine to the owner.—National 
Cash Register Co. v. Williams, Ky., 171 S. W. 162. 


82.——Eyewitnesses.—Where a railway watch- 
man was found dead beside the track, there was 
no presumption of negligence against the com- 
pany, and his administratrix must prove negli- 
gence, or facts from which negligence could be 
inferred.—Bell’s Adm’x v. Chesapeake & O. Ry. 
Co., Ky., 170 S. W. 1180. 


83. Hazardous Business.—Where the court 
charged that plaintiff could not recover when he 
had proven that the accident was the result of 
defendant's negligence, defendant thereby ob- 
tained the benefit of the claim that decedent was 
engaged in a hazardous business, and that the 
accident resulted from one of the risks thereof, 
and not from defendant’s negligence.—Christian 
v. City of Ames, Iowa, 149 N. W. 616. 


84.——Negligence.—Failure of a railroad com- 
Pany to maintain on the footboard of a switch 
engine a man to warn employes who were ac- 
customed to cross the railroad yard in going to 
and from their work, and to notify the engineer 
of their presence, held not negligence rendering 
the company liable for injuries to an employe.— 
Chicago, St. P.. M. & O. Ry. Co. v. Kroloff, U. S. 
Cc. C. A., 217 Fed. 525. 


85. Safe Place to Work.—A master is not 
an insurer of the safety of the place where he 
puts a servant to work, but is only bound to 
use ordinary care to furnish a reasonably safe 
place to work.—Daniels v. Houston, Stanwood & 
Gamble Co., Ky., 170 S. W. 1190. 


86. Vice Principal.—Where it was the duty 
of decedent’s fellow servant to notify defend- 
ant’s plant to turn off the current from a line, 
before setting employes to work there, such 
duty was nondelegable, and failure to perform 
the same, whereby decedent was killed, was the 
master’s actionable negligence.—Christian  v. 
City of Ames, Iowa, 149 N. W. 616 


87. Vice Principal—Where the manager 
and superintendent of an electric company su- 
perintended the work of repairing the wires 
and the superintendent himself turned on the 
current while .the lineman was in a place of 
danger, the company is liable for the superin- 
tendent’s act, notwithstanding his claim that 
another lineman had assumed the responsibility 
of looking out for the safety of the men.—Hoag 
v. Washington-Oregon Corporation, Ore., 144 Pac. 
574, 


88. Workmen’s Compensation Act.—The 
provisions of th« Workmen’s Compensation Act 
of March 21, 1:14, authorizing employers to 
elect to come under the provisions of the act, 
or to be liable for injuries to employes without 
the defenses of fellow servant, assumption of 
risk, or contributory negligence, held in conflict 
with Const. § 54.—Kentucky State Journal Co. v. 
7 Sansa Compensation Board, Ky., 170 S. W. 
1166. z 

89. Mines and Minerals—Conflicting Loca- 
tions.—Subsequent locations, made to protect a 
prior location, are not fraudulent, though made 
in whole or in part by persons having no in- 
tention of claiming the land or any interest 
therein for themselves.—United States v. Mc- 
Cutchen, U. 8S; D. C., 217 Fed. 650. 

90. Practical Construction.—Where a lessee 
of coal lands paid royalties for ten years, three 
of which were after the death of the lessor, on 
a certain construction of the terms of the lease, 
which were somewhat ambiguous, it will be 
taken as the true construction as against the 
lessee.—Prudence Coal Co. v. Perkins, U. S. C. C. 
A., 217 Fed. 569. 

91. Money Received—Accounting.—Plaintiff's 
intestate having orally contracted with defend- 
ant and another that each of them should gay. 
him a certain amount, and that they together 
should improve and sell land which he owned, 
and that the three should share equally in the 
proceeds, and pursuant thereto improvement of 
the land and sales of part of it to others having 
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been made, and contracts or deeds given them 
by intestate, the payments by such purchasers, 
made to defendant, may not be recovered as 
money had and received, but an accounting is 
necessary to determine the amount due out of 
it to each party to the verbal contract, executed 
= far as concerns such payments. —Steuerwald 
. Richter, Wis., 149 N. W. 692. 


92. Monopolies—Public Policy.—A contract by 
a railroad company giving a telegraph company 
the exclusive right to maintain a telegraph line 
upon its right of way is contrary to public 
policy and void.—Westefn —s Telegraph’ Co. 
+ Faces Telegraph Co., U. S. C. C. A., 217 Fed. 
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93. Receivership..—While a receivership is 
proper, when necessary to effect the dissolution 
of a combination which is unlawful as in viola- 
tion of the Anti-Trust Act, it is not always 
necessary even in such case, and when it is 
not it should not be resorted to.—United States 
v. ees Lakes Towing Co., U. S. D. C., 217 Fed. 
656. 

94. Mortgages—Burden of Proof.—Plaintiff 
having pleaded by special replication that he 
was the purchaser of the mortgage in question 
for value, before maturity, in the ordinary course 
of business, he was bound to prove it before the 
burden of proving notice shifted to defendant,— 
Miller v. Johnson, Ala., 66 So. 486. 


95. Mechanic’s Lien.—A mechanic’s lien on 
a hotel is subject to a trust deed registered be- 
fore any labor or materials were furnished, 
although the trustee knew that the owner at 
that time had a contract with the lien claimant 
for the construction of Pe building.—McAdams 
v. Piedmont Trust Co., N. C., 83 S. E. 623. 


96. Municipal paths etataactagioet econ Pt 
failure of the driver of an automobile to sound 
his horn when approaching a street crossing, 
as required by a city ordinance, is not negligence 
as to one having knowledge of the car’s ap- 
| rcaciaana Dyke v. Johnson, Wash., 144 Pac. 








97. Motor Vehicles.—Gen,. St. 1913, § 2634, 
providing that motor vehicles must keep to the 
right, held inapplicable where defendant’s auto- 
mobile through no fault of its driver, skidded 
on a slippery pavement and was thrown across 
the center line of the street and collided with 
plaintiff's automobile.—Chase v. Tingdale Bros., 
Minn., 149 N. W. 654. 

98. Negligence.—Where a person looked for 
approaching automobiles while walking from the 
sidewalk to street car tracks, he was not neg- 
ligent as a matter of law in then devoting his 
attention to the street car and to his purpose of 
boarding it, instead of watching for automobiles. 
—Grouch v. Heffner, Mo., 171 S. W. 23 


99. Negligence—Concurring Cause.—The rule 
imposing liability on defendant, although an- 
other efficient cause concurs therewith, applies, 
though the concurring cause is an accident or an 
act of God; and the same is true where the 
primary cause was an accident for ‘which de- 
fendant was not liable, if the injury would not 
have resulted but for its negligence, or where 
by ordinary care the result might have been 
mitigated.—Welch v. Evans Bros. Const. Co., 
Ala., 66 So. 517. 


100. Contractual Duty.—Where the only re- 
lation between the parties is contractual, the 
liability of one to the other for negligence must 
be based on a positive duty, because of the re- 
lationship, or because of the negligent manner 
in which some act which the contract provided 
for was done.—Dice’s Adm’r v. Zweigart’s Adm’r, 
Ky., 171 S. W. 195. 

101. Nuisance—Evidence.—In an action by the 
owner of residence property for damages from 
the maintenance of a public dump, held that he 
could show sickness and annoyance suffered by 
him or his family as depreciating the value of 
the property.—City of Louisville v. Hehemann, 

y., 171 S. W. 165. 


102. Partition—Drainage Tax.—Where a per- 
son by the purchase of an heir’s interest in 
realty at a judicial sale became a tenant in 
common with the other heirs, his share was 
chargeable in partition proceedings with its part 
of the drainage tax against the land which was 
paid by one of the heirs after the execution 


















sale.—McNamara v. McNamara, Iowa, 149 N. W. 


642. 


103.——_Outstanding Title—Where a widow 
has outstanding rights of quarantine, home- 
stead exemption, or dower in real property, the 
heirs of the intestate cannot have partition or 
sale for division of the property.—McaAllister v. 
McAllister. Ala., 66 So. 462. 


104. Parent and Child—Mother-in-Law.—A 
mother-in-law may not recover for support given 
to her grandchildren on abandonment of the 
wife and children by the son-in-law, when the 
abandonment was due to her infirmity of tem- 
per, interference with his domestic affairs, ob- 
structing access ~— +. children, etc. —Howell v. 
Solomon, N. C., 83 S. E. 609. 


105. Se of.—A _ contract, 
by which Q. agreed to sell certain automobiles 
for plaintiffs and to receive half the profits on 
such sales, held insufficient to make him plain- 
tiffs’ partner or, in the absence of express au- 
thority, to authorize him to cancel a contract 
between plaintiffs and defendant to purchase 
automobiles.—Studebaker Corporation of Amer- 
ica v. Dodds & Runge, Ky., 171 S. W. 167 


106. Public Lands—Location.—A lumber com- 
pany, which had cut lumber from state lands 
before they had been located by the state land 
agent, could set off against its liability for 
stumpage the proportionate share of amounts 
paid for expenses incurred for the preservation 
of the common property and for the benefit of 
all—Mace v. Ship Pond Land & Lumber Co., 
Me., 92 Atl. 486. 


107. Railroads—Contributory Negligence.— 
One under a car on a siding to get out of the 
rain and injured by a train backing on the sid- 
ing was as a matter of law guilty of contribu- 
tory negligence, though the railroad company 
was negligent in backing on the siding without 
a rw ee atts v. Seaboard Air Line R. Co., N 
Cc. 83 


108.——Signals.—Where a railroad engineer 
approaching a private stock crossing, gave 
stock signals, and could not reasonably expect 
that a cow would remain on the track until the 
train was too close to be stopped, the. killing of 
it wee not a OT ae v. Chicago, B. 
& Q. R. Co., Mo., 171 S. W. 


109. Release—Fraud.—A passenger believing 
that her injuries were slight, without fraud, 
having settled two days thereafter for a nom- 
inal sum, and executed a full release, was not 
entitled to recover for permanent injuries which 
subsequently developed.—Kansas City Southern 
Ry. Co. v. Armstrong, Ark., 171 S. W. 123. 


110. The signing of a release in settlement 
of a claim for injury raises a.strong presump- 
tion that its contents were understood, which is 
not overcome by a mere statement of the signer 
that he did not understand it when he signed.— 
Rayborn v. Galena Ironworks Co., Wis., 149 N. 
W. 701. 

111. Robbery—vViolence.—Accused, who _ in- 
serted his hand in the pocket of prosecutor and 
stole the money therein, while his accomplice 
engaged prosecutor in conversation, unaccom- 
panied by any force or threat, held not guilty of 
robbery by violence, within Rev. St. 1909, § 4530. 
—State v. Parker, Mo., 170 S. W. 1121. 

112. Sales—Election.—Election of a buyer of 
a vacuum cleaner to return it as unsatisfactory 
17 months after it was installed, held not made 
within a reasonable time; though the seller 
meantime was endeavoring to make it work.— 
Dick v. James Clark, Jr., Electric Co., Ky., 171 
S. W. 198. 








113. Waiver.—Where a seller had waived 
the condition of a written warranty requiring 
a return of the goods sold, but thereafter the 
warranty was extended by another agreement 
in writing, the condition was likewise extended, 
and the waiver was no longer available to the 
paret-— serena National Bank v. Grigsby, 
Iowa, 149 N. W. 626. 

114. + a ig for.—Where plaintiff's 
daughter, when seduced, was under 18, the age 
of majority for women, ‘under Const. c. 1, art. 1, 
he may maintain an action for her seduction, 
although her child was born after she became 
of age.—Fitzgerald v. Connors, Vt., 92 Atl. 456. 














